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BEFORE THE POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

RON WIRKKALA,
Appellant,
¥.
WASHINGTON STATE
DEPARTMENT OF ECOLOGY,

Respondent.

STEVEN T. and HEATHER H.
RAINEY.

Appellants,
V.
WASHINGTON STATE
DEPARTMENT OF ECOLOGY,
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PCHB NOS. 94-171, 94-172
94-173 & 94-174

ORDER GRANTING
SUMMARY JUDGMENT
AND DISMISSAL

Appellants Steven and Heather Ramey. and Ron Wirkkala. respectively, filed motions for

summary judgment with the Pollution Contro] Hearings Board (“Board™) wn these consolidated

appeals. on August 31 and September 2. 1994 Respondent. the Department of Ecology

( "Ecology "} filed a wnitten response in opposition (o the motions. on September 30, 1994

Feology, i effect requested summary judgment be granted to 1t. 1n 1ts response  Appellants filed

wnitten replies on October 7

ORDER GRANTING SUMMARY

JUDGMENT AND DISMISSAL
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The Board was compnised of the Hon William A Hamson, Admunistrative Appeals

Judge, presiding, Robert V- Jensen, chairman, and Richard € Kelley and James A Tupper, Jr,

members

The Rameys were represented by attomey Charles B Roe. Jr, of Petkins Coie Mr

Wirkkala was represented by attorney, Wick Dufford Ecclogy was represented by Assistant

Attorney General, Mark Jobson

The oral argument was recorded by Kim Otis, court reporter affiliated with Gene Barker

and Associates, Inc of Olympia

The Board considered the following rulings and pleadings

1)
2)
3)

4)

5)
6)

7

8)

9)

Order Denying Stay m PCHB No 94-87,
Stipulation and Agreed Order of Disnussal of PCHB No 94-87,
Appellants’ Raineys’ Motion for Summary Judgment,

Appellants’ Raineys’ Brief in Support of Motion for Summary Judgment, mcludmg
appendices A-K,

Appellant Wirkkala’s Motion for Summary Judgment,
Appellant Wirkkala’s Memorandum in Support of Motion for Summary Judgment,

Respondent Ecology’s Memorandum m Opposition to Appellants’ Motion for
Summary Judgment,

Appellants’ {Raineys’) Reply to Brief, and

Appeilant Wirkkala's Reply Bnef

Having considered the legal arguments. we rule as follows

ORDER GRANTING SUMMARY
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Having considered the legal arguments. we rule as follows
I
The monens for summary judgment raise two 1ssues first. whether Mr the plan of Mr
Wirkhala's father and Mr Wirkkala. to cease wrrigating 30 acres for 10 to 14 vears. and resume
imgation with new water convevance lines constitutes a “future determined development.”
under RCW 90 14 140(2)(c). and therefore an exception to the rehinquishment provistons of
RCW 90 14. and second. whether Ecology lawiully denied Mr Wirkkala's application fora
temporary transfer of the surface water right. which 1s the subject of the relinquishment action”
11
Summary judgment is apprepnate 1f there ts no genuine 1ssue as to any matenal {act and
the moving party is entitled to a judgment as a matter of law  Ecology v, Yakima Reservauol
lmg. Dist., 121 Wn2d257.273.  P2d_ (1993)
I
There are no disputed issues of fact. therefore. the 1ssue 1s which party should prevail as a
matter of Iaw  This requires the Board to interpret the governing statutory provisions
8%
In 1947, the Supervisor of Hydraulics, a predecessor agency to Ecology, 1ssued a
Ceruticate of Water Rught to Herbert Wirkkala. the father of Ron Wirkkala The nght was fora

diversion of 20 cubic feet per second instantaneous flow from Lincoln Creek. a tributary of the

ORDER GRANTING SUMMARY
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Chelalis River to provide water tor trrigation and stock on a 30 acre parcel of land  The date of
prionty of the right was 1944
v
The state. 10 protect the public interest. put an administrauve hold on the 1ssuance of any
further water nghts from Lincoln Creek 1o 1948
VI
RCW 90 03 005 clearly expresses the public interest in water resource decision-making.,

as follows

[t 15 the policy of the state to promote the use of public waters mn a fashion which proves
for obtainng maximum net henefits arising from both diversionary uses of the state s
public waters and the retention of waters within streams and lakes i sufficient quantity
and quality 1o pretect mstream and natural values and nghts  Consistent with this policy,
the state supports economically feasible and environmentally sound development of
physical facilities through the concerted efforts of the state with the Uinited States. pubhe
corporations. Indian tribes. or other public or private entitics  Further. based on the tenet
of water law which precludes wasteful practices in the exercise of nghts to the use of
waters. the deparument of ecology shall reduce these practices to the maximum extent
pracucable. taking 1nto aceount sound principles of water management, the benetits and
costs of improved water use efficiency. and the most cffective use of public and prnivate
funds. and. when appropriate. 10 work 1o that end 1n concent with the agencies of the
United States and other pubhic and private entities

VIl
The Lemslature. i the same vear. enacted the Water Reghts Registration Act. for the
purpose of providing adequate records tor efficient admirrustration of the state’s waters. and to
cause a return to the state of anv water rights wiuch are no longer exercised by putting said

waters [o beneficial use™ RCW G0 14 010

ORDER GRANTING SUMMARY
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To this end. the new statute provides for the relinquishment of water rights. and their
reversion to the state for non use. duning any consecutrve five year penod  RCW 90 14 130.

180 The statute provides that the relingishment and reversion will occur unless the water nght
holder can demonstrate either one of five bases for * sufficient cause™ for the non use. or that the
halder falls within one of five stated stututory exceptions RCW 96 14 140

3.4
The exception relied upon by appellamts 1s applicable where the ‘right 18 claimed for a
determuned future development to take place either within fifteen years of July 1, 1967. or the
most recent beneficial use of the water right. whichever date 15 later  ° RCW 90 14 140(2){¢)
X
The Legisiature enacted the Water I}esources Actin 1971 The State Supreme Court
coneluded that this enactment was as vigorous as the State Environmental Policy Act 1n its policy
declaranon Stempel v Dept of Water Resources, 82 Wn 2d 109, 119. 508 P 2d 166 (1973)

Specifically the Count declared that * {t]he state water resource policy finds that the public

health preservation of natural resources and aesthetic vafues are deserving of promotion. i

addrtion to the state’s econome well-being RCW 90 534 0107 Id,

ORDER GRANTING SUMMARY
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XI
The Legislature confirmed. in RCW 90 54 020(1). that beneficial uses mnclude
environmental pratection. as tollows
[ultihization and management of the waters of the state shall be gwded by the following
general declaration of fundamentals
{1) Uses of water for domestic. stoch watering, indusinal. commercial.
agricultural. ymgation. hvdroelectric power production. muinmg, fish and witdlife
maintenance and enhancement. tecreanonal. and thermal power production purposes. and
preservation of environmerntal and aesthetic values. and all other uses compatible with the
enjovment of the pubhc waters of the state, are declared to be beneticial
X1
The Water Resources At directed Ecology to develop a comprehensive waler resources
program. 111 order to “provide a process tor making decisions on future water resource allocation
and use. " and reduce or resolve contlicts among water uscrs and interests” RCW
90 54 010(1)(b). 040(1)
X1
The Legislature affirmed the authonty of Ecology to protect the public interest through
regulations that (1) Reserve and set aside waters for benefictal utilization m the future, and
{2) When sufficient information and data are lacking to allow for the making of sound decisions,

withdraw various waters of the state from addinonal appropnations unti] such data and

mformanon are avarlable”™ RCW 90 54 030
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XIv
Ecology. under that authormy. promulgated WAC 173-500. as the backbone of its
comprehensive stale water program to “provide & process for making decisions on future water
resource aliocatons and uses”™ WAC 173-500-010¢2) That regulauon divided the state 1nto 62
areas hnown as water resource inventory areas (C WRIA's™)  The Chelalis Ruver Basin compnses
areas 22 and 23 WAC 173-500-040(22)-(23). WAC 173-522 Both regulations were adopted 1n
1976 The latter (WAC 173-522). himted future allocatnen of water by establishing base flows
on many streams and creeks. and recognizing the closure of and closing additional streams.
creeks and tribulanes to future consumptive appropriations WAC 173-522-030 and -050
Xv
The appellants did not rasse a facial challenge 1o any of these regulations  They drd.
however. challenge the application of WAC 173-522-030 1o the application of Mr Wirkkala for
a temporary wansfer of his water night 1o the Ramevs  We need not address this challenge,
however. because our resolution of the ;elmqmshmcm 1ssu¢ disposes of the case
XVI
From 1944 through 1982 Herbert Wirkkala continuously exercised his water night.
during the tmigation season. by divertng waters from Lincoln Creek for the purpose of 1mgating

30 acres of land to grow primarniv. hay and peas and for pasture

ORDER GRANTING SUMMARY
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XVII
Durnng 1981 and 1982. Herbert Wirkkala discussed with hus son Ron. the future
modification of the farm operattons These conversations were occasioned 1n part by the desire
of Herbert Wirkkala to slow dewn his operation of the farm  [n the summer of [982. they
decided to rent out the farm. without the right of imigation. to others. uaul Ron Wirkkala retired
50 that he could have a chance to work on the farm full-time [t was their mtent that Ron
Wirkkala would have retired and started working on the farm full time by 1995 or 1996
XVl
The Wirkkalas did not prepare any contemporanecus documentation of the details of the
resumptron of mgation Herbert Wirkkala died 1n 1985 They discussed this plan with Ron
Wirkkala's two sons. however, neither of them testified about the plan A neighbor and friend
confirmed that the disconunuance of 1mganion of the land was due to Herbert's desire to slow
down Nevertheless. Ron Wirkkala now represents that he and s father intended that the water
would be diverted from the same point as before that the land 1rrigated would be the 1dentical 30
acres. and that the crops would be potatoes and peas
XIX
The principal new element of the plan. was to constnict a new water delivery system.
consisting of a 2387 foot long underground mamhine  Lateral lines would run perpendicularly

out fram this line 1n both directions every 200 feet

ORDER GRANTING SUMMARY
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XX
Since 1982, the onginal pumps for the irrigation of the 30 acres remained n place, untl
early m 1994, on the premise that they would be used i the future wrngauon by Ron Wirkkala
They were run each vear. as a maintenance measure. to wnsure their operability  Early this vear
the pumps were-removed and serviced by Rogers machinery Co of Centraba. 1 anticipation of
umigation by Mr Wirkkala
XXI
Dunng the past several yvears. Ron Wirkkala has spent time on weekends. and now that he
ts rettred. more often. improving the farm so that he can shift his residence there  In this repard.
he has repaired farm builldings. the residence. the fence and gates These projects have been
delayed by Mr Wirkkaia's il health [n 1990 he was diagnosed with cancer He underwent
radiatien and chemotherapy treatmment  He 15 now i remussicn. and locking forward to returning
to the farm 1n 1995
XXI1
Steven and Heather Ramney own land on Lincoln Creek, about 4 of a mile upstream from
Mr Wirkkala They had been wnigating approximately 45 acres of land from Lincoln Creek.
without any evidence of an existing water rnght, earlier this year Ecology, on May 26, 1994,
igsued a cease and desist order against this diversion  The Rameys filed an appeal with the Board

on May 26 1994 The Board approved a stipulated stay unul June 25. 1994, on May 31, 1994

ORDER GRANTING SUMMARY
JUDGMENT AND DISMISSAL
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Afler hearing argument of June 24, 1994 the Board 1ssued a stay untuil July 7, 1994 On July 8,
the Board demed any further extension of the stay
XXm
Ecology recerved an applicauon from the Rainevs and Mr Wirkkala on June 20, 1994. to
termmporanty change the point of diversion of Mr Wirkkala's water nght upstream to the Raineys
property for the 1994 imgation season This application was signed by both Ron Wirkkala and
Heather Rainey
XXIV
Ecology, by letter dated July 14, 1994, denied the proposed temporary change of point of
diversion On Julv 22, 1994, Ecology 1ssued a Report, Findings of Fact. Determinatton and
Order that Mr Wirkkala show cause to the Board why his water right should not be relinquished
XXV
Both the Ramevs and Mr Wirkkala appealed these decisions to the Board on Augus: 9.
1994
XXV1
The Raineys and Mr Wirkkala applied to Ecology for an identical change of point of
diversion for the 1993 irmgaiion season, on August 26. 1994 Lecology has not made any

determinaiion on this application
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XXV
The Board has been conservattve tn 115 interpretanon of the “determined future
development” cxcepuon 1o the relinquishment of water rights under RCW S0 14 In Tumer v
Ecology, PCHB No 81-177 {1982). the appellant testified to conflicting plans “to raise seed
alfalfa. develop one acre single fammly residences und/or use the water supply 1n ime of drought
or low tlow pertod 1o continue rrmigaton Tumnerat 6 The Board interpreted * determine™ to
mean “to come 10 an end.” and * to fix conclusively or autheritattvely™ [d, The Board. applymg
these definitions to the case. concluded that the mtended plans were “inconsistent with each other
and subject to change™ [d
XXVIII
More recently, 1n Cocking Farms v Ecology, PCHB Ne 93-251 (1994), the Board
concluded that once 1t has been shown that the water user has failed to use the water for five
consecutve vears, the burden of proof shifis to such user to establish that 1t qualifies for the
exception for a ‘determined future development ™ Cocking Farms at 3 We held that the user
must demonstrate through objective evidence that it has a comumitment to invest in the future
mgauon of the land [d Today. under the facts of this case, we add a third element, namely.
that the period which the user intends to utihize 1n preparation of the “determined future
development. * be commensurate with the nme necessary to implement the pian  We infer from
the evidence that 1t would take no more than onc vear for Mr Wirkkala to place 1n operation his

new water distnnbution system

ORDER GRANTING SUMMARY
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XXIX
Mr Wirkkala has not met that test  For at least [0 yvears. hts father and simply did not
imigate or invest any capital i the future imgation of the land  The only purpose of this hiatus
I use was to awat Mr Wirkkala s revrement  The proposed investment in the new distribution
svstem has vet to occur. 12 vears after the last imugation of the land
XXX
We further conclude that Mr Wirkkala has failed to provide the necessary objective
evidence of commtment to the proposed “determined future development” The evidence that
he has spent tume fixing up the place. does not provide the specific evidence necessary to
establish commutment to the development The tact that he has reparred the pump machmnery,
shows that he 15 imerested 1t mamtaining 1t for some future use  However that act alone 15 not
helpful in defining in any meaningful way the specifics of that use. as to extent. time and manner
of use Absent anv evidence of investment in the new distribution system we are left with the
conclusion that Mr Wirkkala could at any time change hus plan
XXXI
Indeed. the present plan to transfer ms warer nght temporaniy to the Raineys simply
1llustrates the amorphous nature of lus plan and accentuates how unnecessary the fifteen year

pertod allowed by starute 15 to his accomplishment of that plan

ORDER GRANTING SUMMARY
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XXXII1
We therefore conclude. that Mr Wirkkala's plan 1s not a “deterrmined furure
development.” as those terms are used in RCW 90 14 [40(2)(c) The plan does not satisfy the
statute’s requirernent for a conclusively fixed future use The “determined future development”™
exception must be iterpreted i a way that 1s consistent with the underlving purposes of RCW
50 14 which are 1o ensure adeguate records and to retumn unexercised water nghts to the state
Mr Wirkkala's plan fails to sausfy etther of these purposes  Therefore. hus water night should be
relinguished
XXXI1E
Based on the foregomg. the Board 1ssues this
ORDER
Summary judgment 1s granted to Ecology. and PCHB Nos 94-171-174 are dismissed
DONE lhlsta_\' of Wovember, 1994.

POLLUTION CO?\TROL HEARINGS BOARD

[M(M,f/{/

Wer

RICﬁARD C KELLEV Member

(See Dissent)
JAMES A TUPPER. JR  Member

P94-171F
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DISSENT
Harnson, ] —The majenty today imbues a statute with requirements which are not there,
and deprives citizens of rights which they should not lose  Accordingly, this dissent 1s
necessary
|
ISSUES The two issues, as agreed by the parttes, are
1 Asto the appeal of DE 94WR-85284, whether the [Wirkkala] water night
embodied 1n Certificate No 2787 1s a right which, although not beneficially used for more
than five consecutive years, 15 not relinquished because the right 1s “claimed for a
determined future development to take place etther within fifteen years of July 1,,1967, or
the most recent beneficial use of the water nght, whichever date 15 later”™ 7
{quoting from RCW 90 14 140(2)}
2 Asto the appeal of the demal of the [Wirkkala and Rainey] application
for temporary/seasonal change, (a) the 1ssue descnibed [above], and (b}
whether the requested change may be made without detriment 1o existing nghts under
RCW 90 03 3907 Agreed Pre-Heanng Order entered August 24, 1994 These will now
be taken up | n turn
ISSUE ONE
Whether the water nght 1s ot relhinguished?
I

NO RELINQUISHMENT Any discussion of the forfenture or rehnquishment of

a water right must begmn with recognition that property owners, such as Wirkkala, have a

vested interest i thewr water nghts  Sheep Mountain v Ecology, 45 Wn App 427, 430,

DISSENT
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726 P 2d 55 (1986), ciing Department of Ecology v Adsit, 103 Wn 2d 698, 705, 694

P 2d 1065 (1985} and Depantment of Ecology v_ Acquavella, 100 Wn 2d 651, 655, 674
P 2d 160 (1983) A forfeiture is the involuntary relinquishment of a property nght due to
the failure to comply with z statutorily imposed condition  Law of Warer Rights and

Resources, A Dan Tarlock (1994}, p 5-98 8, ciing United States v Locke, 471 U S 84

{1985) and Texaco, Inc v Short, 454 U S 516 {1982) The statutonly imposed

condition which 1s at 1ssu¢ provides

RCW 90 14 140 (2)

DISSENT

PCHB NO 94-171

(2} Nonvithstanding any other provisions of RCW
90 14 130 through 90 14 180, there shall be ng
relmquishment of any warer right_

fa) If such a right is clarmed for power developmen:
purposes under chapter 90 16 RCW and annual license fees
are paud m accordance with chapter 90 16 RCW, or

(b} If such right 15 used for a siandby or reserve waler
supply 10 be used m ume of drought or other low flow
period so long as withdrawal or diversion facilitres are
mamtained i good operating condition for the use of such
1eserve or standby water supply, or

(c} If such right 1s claimed for a determined future
developmeni 19 take pilace either withun fifteen years of July
1, 1967, or the_maost recent beneficial use of the water
right, whichever date is later, or

(d} If such right 1s claimed for municipal water supply
purposes under chapter 90 43 RCW, or

(e) If such waters are not subject to appropriation under
the applicable provisions of RCW 96 40 030 as now or
hereafrer amended

(383
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The water right of a property owner 15 not relinquished where 1t falls wathin the foregoimng
statute The reference in that statute to RCW 90 14 130 through 90 14 180 renders the
“Five Year:’ non-use rule irrelevant to those enumerated rights Mr Wirkkala’s vested
water right. on these facts. falls within that statute  There has been no failure to comply

with a statutoniy impaosed condition, and no relinquishment

|

THE MEANING OF RCW 90 14 140(2)(c) The statute at 1ssue, RCW

20 14 140{2)(c), provides, in pertinent part
(2) Nowwithstanding any other provisions of
RCW 90 14 130 through 90 14 180, there shall be no
rehinquishment of any water right
(c) If such right 1s clarmed for a determmed future
development 1o take place within fifteen years of the
most recent beneficial use of the water right
These words 1n the statute are not specially defined \Words or phrases in a statute are

grven their ordinary or plain meaning where the Legislature fails to define them Seee g~

State v FEnend, 59 Wn App 365,376 (1990) In ascertaining the meamung of an

undefined word or phrase, resort 1s often made 1o a dicttonary for gundance Seee g,

Discipline of Blayvelt, 115 Wn 2d 735,741 (1990)

v
The word “claimed” wn the statute dertves from the word * claim™ This 1s defined
by the dictionary as “to demand recogmtion of { as a title, distinction, possession or
power) esp as a nght” Webster’s Jhird New Internationad Dictionary, unabridged,
1971

DISSENT
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The word “determmned” 1n the statute 1s defined by the dictionary as “to fix

conclustvely or authorntatively ™ Webster s, supra, and Turner v_Ecology, PCHB No
81-177 (1982) In Turner, the “Appellant testified about his plans to raise seed alfalfa,
develop one acre single family residences, and/or use the water supply 1n time of drought

or low flow period to contunue irngation ™ Turner at p 6 These conflicung plans were

held 1o be not fixed conclusively or authontatively, and therefore not “deterrmned”
Nothing i Turner would deny that plans which are fixed conclusively or authonitatively
are “determned”, as that word 15 used n the siatute
1
The word “future” 1n the statute 1s defined by the dictionary as “that 1s to be, still
to come " Webster's, supra
VII
The word "development” in the statute 1s defined by the dictionary as “a developed
tract of land, esp a subdivision having necessary utilities ( as water, gas, electricity,
roads) " Websrer’s, supra In the water rights context, the word “development’ means a
completed appropriation of water on a tract of land for any benefictal use
VI
The meanmg of RCW 90 14 140(2)(c) 1s that one must demand recognition
(“claim’) that a water tight 1s held for a conclusively fined ( “determuined™) still to come
(“future™) water appropriation oa a tract of land {“development”) The future
development must “take place” within a tume limit, namely, “within fifteen years of the

most recent beneficial use of the water night ™ It s noteworthy, however, that the word

DISSENT
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“finture” modifies the word “development” without restricting when the development may
“take place” wuhin the fifteen years allotted In the present, the “future development”
need only be “determined ”

IX

THE UNDISPUTED FACTS This matter comes forward on motions for

surinary judgment  There are no matenal facts in dispute  There has been no 1ssue of
credibihty raised  On this fooung, the undisputed. materal facts can be summanzed as
follows

1 Under prionty date of 1944, the State granted to Mr Herbert Wirkkala,
a night to appropriate the waters of Lincoln Creek for use in the irngation of 30 acres
owned by Mr Wirkkaia in western Lewis County {The “Wirkkala place™)

2 From 1944 through 1982, the water nght was exercised continuously to
wreigate the acreage of the Wirkkala place

3 Durning 1981 and 1982, Mr Herbert Wirkkala, and hus only child, Mr
Ron Wirkkala, discussed modification of the farm plan By 1982, Ron Wirkkala was 47
years old and a joint operator of the place with hus father  However, Ron also held
employment off the farm By 1982, Herbert Wirkkala desired to cut back s work load
on the farm due to advancing years In this light, Herbert and Ron Wirkkala agreed that
for a discrete peniod of tune, ¢ e, unuil Ron Wirkkala retired and had a chance to work on
the farm full time. they would rent out the 30-acre parcel to others for a imited penod of
time without conducting any wngauon thereon through exercise of the appropnative nght

That limited penod of time would end with Ron Wirkkala's retrement from hus off-farm

DISSENT
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employment m 1952 At that tme Ron Wirkkala would return to live a3 the farm full ume,
and

a Water would be pumped from Lincoln Creek at the point of
diversion that was used from 1944 through 1982 The pump would be a 37 rotary pump
{or a pump similar thereto)

b The land to be irmgated would be the 30 acres imgated from
1944 through 1982

¢ The development would use a completely new and different
water conveyance, delivery and application system consisting of an underground mainiine
2,587 feet 1n length runming 1n an east 1o west direction across the center of the 30 acre
parcel The mainkine would have headers every two hundred feet The headers would be
connected to Jateral water Supp‘ly ines which would be Jaid in both nonth and south
directions (o' the north and south boundaries of the 30 acre parcel

d The crops planned to be irmgated were varnous annual crops
centenng on potatoes and peas {crops with a long hustory of successful, profitable growth
1n the western Lewas County area, including the Lincoin Creek valley)

4 These plans were discussed with and well known 10 Ron Wirkkala's two
sons who were 18 and 20 years old in 1982, as well as several close famuily friends who
often visited the farm and helped out with farming activities from time to time

5 Herbert Wirkkala passed away in 1985

& Ron Wirkkala, approactung retirement in 1990, was diagnosed with
cancer Dunng the early 1990’s that senious health problem required extensive

chemotherapy and radiation treatment  Despite this, the pumps utiized i 1982 to

DISSENT
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withdraw waters for irngation of the 30 acres have remamed 1n place on the basis that they
wouid be used on the planned future development Further, the pumps were actually run
and water was pumped each year as a general maintenance activity to insure that they
remained operable

7 Ron Wirkkala retired from his off-farm employment in [992

8 Earlier this vear, 1994, Ron Wirkkala, had the pumps removed and
serviced by Rogers Machinery Co of Centralia in anticipation of wrrigating his 30 acre
parcel

9 In recent vears, Ron Wirkkala began to fix up the Wirkkala place so that
he could change his place of residence to the Wirkkala place and begin active farming
thereon 1n 1993 In this regard. over the past several years he has been spending
considerable time (on the weekends when he was stil working and more often now that he
18 retired) improving the place by improving the farm butldings, the old home place house,
the fenices and gates and by the aforenoted servicing of the pumps Thus. he has been
putting the place back 1n shape, conustent with the 1982 plan, after 2 decade of renting
the place as an absentee landlord

10 These projects have not gone as quickly as he would have hiked due to
the serious heaith problems that he had through the earty 19907s and the slow recovery of
his strength after regaining his health His doctors have advised hun that he s now in a
remission stage He now feels vigorous and 1s looking forward to returning to the

Wirkkalz place in 1995

DISSENT
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APPLYING RCW 90 14 140(2)(C) TO THE UNDISPUTED FACTS

RESULTS IN NO RELINQUISHMENT  Ron Wirkkala. having been asked by Ecology

to show cause here why s water night should not be relinquished, has demanded
recogmstion that his water right 15 held for a conclusively fixed, sull to come, water
appropnation on the Wirkkala place It 1s now twelve vears from the most recent

beneficial use of the water nght  The development 15 scheduled 10 1ake place withun the

fifteen years allotted by the statute  Accordingly, the Wirkkala night “is clatmed for a

determuned fiture development to take place within fifteen years of the most recent
beneficial use of the water right 7, 1s 10 compliance with RCW 90 14 140(2)(c), and that
nght s not relingquished

X1

STATUTORY POLICY The meaning given to a statute must give effect to the

statute’s purpose JSee, € g, Department of Soctal and Health Services v Handy, 62

Wn App 105, 110-111 (1991} Even though a statutory declaration of policy has no
operative force by itself, 1t 1s usefui 1n determining how the legislatrve body intended the

entire statute to operate  Food Services of Amenica v Royal Heights, 125 Wn 2d 779,

788 (1994) The purpose of the statue on relinquishment, wherein RCW S0 14 140(2)(c)
1s found, 15 set forth as follows at RCVW 90 14 010

The future growth and development of the state ts

dependent npon effeciive management and efficient use of
the state s water resources  The purpose of this chapter is
to provide adequate records for efficient admirmistration of
the state’s waters, aid 1o cause g return (o the state of any
water rights which are no fonger exercised by putting said

waters to beneficial use {emphasis added)
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X1l

Under the foregoing policy, the future growth and development of the state
1s tied to relinquishment of water rights which are no longer exercised It 15 the rony of
this case that Mr Wirkkala want; nothng raore than to put the water represented by hus
nght to a beneficiat use The fifteen year rule of RCW 90 14 140(2){c) 15 consistent with
the overall statutory pelicy favoring beneficial use  That fifteen vear rule does not prevent
beneficial use It applies only in cases where there 15 a fixed plan for beneficial use, ikely
to be realized within a nme the Legislature has found reasonable

XI1II

The non-relinguishment fezture of RCW 90 14 140(2)(c) 1s also consistent with
other statutory policy 1n addition to RCW 90 14 010 favoring beneficiai use It has been
accurately observed that the loss of a water right may destroy the value of the appurtenant
land Lanw of Water Rights and Resources, supra, p 5-98 9 The economic loss suffered
when farmlands must rehingquish their valuable irngation rights will logically compel the
land owners to seek other means of obtaining the highest return  Among these will be
conversion of former farmlands to residenntial use by subdividing the land  The Legislature
has recently enacted the Growth Management Act to put in place planning goals which
encourage development in urban areas, but which reduce the mappropnate conversion of
undeveloped land into sprawhng, low-density development RCW 36 70A 020(1) and (2)
The nen-relinquushment feature of RCW 90 14 140(2)(¢) 1s consistent with this statutory
policy by allowing farms to retan wenigation water nghts Iikely to be exercised within g

tme the Legislature has found reasonable

DISSENT
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XIv

RCW 90 (4 14002} C)Y MAY NOT BE MODIFIED BY CONSTRUCTION

Statutes may not be modified by construction, nor should requirements be read into a

statute which are not there Hines v Data Lines Systems Inc, 114 Wn 2d 127,143

{1990), Kofmehl v Steelman, 63 Wn App 133,136 (1991), East v King County, 22

Wn App 247.253 (1978) Earher this vear. in Cocking Farms v__Ecology, PCHB No
93-251 (1994), a majonty of the Board, for the first time, read into RCW 80 14 140
(2)(c), a requirement which 1$ not there  That requirement was expressed as "objective

evidence of a commutment to mvest in the future irngation of the land ™ Cocking Farms,

supra, at p 5 That requirement 1s repeated by the majority today Compounding that, the
majority adds another requirement today which 1s also not there  That requirement 13
expressed as follows *  that the pertod which the user intends to utihze in preparation of
the “determuned future development’ be commensurate with the tme necessary to
implement the plan ™ Majonty opinion heremn at p {1
XV
What do these requirements mean in this case? In the majority’s view they mean

Mr Wirkkala has not met that test For at least 10 vears,

tus father simply did not i igate or invest any capital i

the future nrigation of the land  The only purpose of this

fuatus in use was 1o awaet Mr [Ron] Wirkkala's tetnrement

The proposed uvestment 11 the new distribution system has

yet to occur, 12 years after the last irrigation of the land
{Majority opimton at p 12)

and this
We further conclude that Mr [Ron] Walkkala has faled to
provide the necessary objective evidence of commument 10
the proposed ‘determined fitin e development’  Absent
DISSENT
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any evidence of mvesiment e the new distribuiion system,

we are left with the conclusion that Mr Wirkkala conld at

any time change mus plan (Id )
Yet, the Wirkkala plan was not changed And why would Mr Herbert Wirkkala have
wngated or invested pnor 1o tus son’s retirement in contravention of the plan® The entire
fifteen years 1s available under the statute to commt to investment, 1o mvest and to
develop The majonty view imposes conditions at the twelve vear mark, or sooner, which
mmproperly divest the Wirkkalas of therr water nght

XVI
Where the Legsslature wishes 1o require conditions, it does so expressly  This can

be seen in RCW 90 14 140(2)e), another sub-section of the same statute That

subsection references water appropnation by the United States for federal reclamation

projects It cites RCW 90 40 030 In Ellensburg Water Company v _1J S _Bureau pf
Reclamation, PCHB No 86-153 ,we considered RCW 90 40 030 It provides, in

pertinent part

Whenever the secretary of the interior of the United States

shall noufy the commissioner of public lands of this state
that  the Unnted States imtends to make exarmmnations or
surveys for the wilization of certam specified waters, the
waters so described shall not thereafier be subect to
appropriaticn under any law of tfus state for the perrod of
one year If the saud secretary of the interior  shall before
the expiration of said period of one vear, certify  that the
project contemplated appears 1o be feastble  the waters
specified m such notice shall not be subject to
appropriation  for the fut ther pertod of three years, and
such further ume as the comnussioner of public lands may
grant (emphasis added)
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Thus, condittons to retan a federal reclamation project nght have been imposed by the
Legislature upon the United States at the one-vear and three-vear mark  This illustrates
the Legislature’s famihiarty wath and abthity to impose conditions expressly when it so
intends n the context of water nght relinquishment  See, alvo RCW 90 14 140(2)(a)
relatng to a water right for power production (conditioned upon payment of annual
license fees), and RCW 90 14 140(2)(b) relating to a reserve water nght {condittoned
upon the mamntenance of facilities in good operating condition)
X XVII

Where the Legislature wishes not to require conditions to retain a water night, it
does that also  This can be seen in RCW 90 14 140(2)(d), another sub-section of the
statute at 1ssue  That sub-section provides, merely, that there shall be no relinquishment

If such right 1s clarmed for mncipal water supply

purposes under chapier 90 03 RCW

Recently, in Okanogan Wilderness League v Ecology and Town of Twisp, PCHB No

83-316 (1994), we granted a directed judgment that the Town’s water night was municipal
in nature and therefore cannot be relinquished. citing RCW 90 14 140(2){(d)

Order Amending Order on Summary Judgment and Granting Directed Judgment, August
11, 1994, p 2 This illustrates the Legislature’s abikity to impose no conditions when 1t so
mtends In that case, neither did we There was no requirement for a present commutment
to invest n & future development, nor himitation of the time for the development to take

place, based upon a commensurate time perod

DISSENT
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XVill

RCW 90 14 140(2)(C) MUST BE READ TQ AVOID STRAINED

CONSEQUENCES A statute must be read to avord absurd or strained consequences

See e g, State_v_ Flermestad, 114 Wn 2d 828,835 (1990) Citing the dictionary

defirution of “development” {quored at paragrapn VII supra) Ecology stresses the
reference there to “subdivision’™ 1n the clause following the pnnerpal defimtion  Ecology
also argues that each dictionary defirution of “development” refers to change, conversion
or ghteration (Ecology memorandum atp 9) From this, Ecclogy urges that to be within
RCW 90 14 140(2){(c), at 1ssue. one must propose a new “future development” different
from the one previously used Fmnally, Ecology concludes the Wirkkala water right falls
outside the statute because both the previous and future development are for farmland
wnganon of sinular crops  This 1s not a correct reading of the statute for several reasons
XIX
First the term “development” in the context of water rights means a completed
appropration of water on a tract of tand for any beneficial use It 1s not imited to uses
mvolving subdiviston or residential building  This 1s apparent from the policy of the Water
Code, RCW 90 03 005
State water policy--Cooperation swith other agencies--
Reduction of wasteful practices
- I1 15 the policy of the state ta promote the use of the public
walers i a fashion which provides for obtanng maxinmim
net benefits arising from both diversionary uses of the
state's public waters and the retention of walers within
streams and lakes i sufficient quannty and quality to
protect msiream and natir of values and rights  Consistent
with this policy, the state supports econamically feasthle

and environmentally sound development of physical
Sacidwres through the concerted efforts of the stare with the

DISSENT
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Uhuted Srates. public corporaunons, fudian tribes, or other
public or private entities  Further, based on the tenet of
water law winch precludes wasteful pracrices in the
exercise of rights 1o the use of wavers, the departmeni of
ecology shall reduce these practices 10 the maximmm exien
practicable, taking nto account sornd principles of water
management, the benefits and costs of improved water use
efficiency, and the most effective use of public and prvate
Junds, and, when approprtate, to work o that end in
concert with the agencies of the United States and othrer
public and private entities

The term “development” there refers 10 the physical facilities of private entities, such as
family farms Moreover, the uses deemed beneficial by the state, for private water use,
include agriculture and irnigation on the same level as domesuc or other development
RCW 90 54 020(1)
XX

Finally, a careful reading of RCW 90 14 [40(2) reveals no suggestion or hunt that a
“determined future development” must be for a different use than previously carnied out
on the land invoived Were that so, the Wirkkalas could develop a golf course or grow 30
acres of Jawn, but could not replace a prior agricultural irngation project with ancther
one There 1s no legislative policy underlying this view  Were that view correct, a person
clatming a nght for a “determined fiture development”™ under the statute would be
required to obtain from Ecology an approval of a change of purpose of use of the water
nght under RCW 90 03 380 or RCW 90 44 100 prior 10 exercising the nght  The
contention that a “determined future development”™ must be for a different use than

previously carrted out is the result of a strained interpretation which 15 without ment

DISSENT
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XXl

SUMMARY OF ISSUE ONE The Wirkkalas have complied with the

requirements of RCW 90 14 140(2)(c), and the Wirkkala water right 1s not relinquished

ISSUE TWO
Whether the requested Temporary/Seasonal Change should be approved?
XXIII

A WATER RIGHT WHICH [S NOT RELINQUISHED MAY BE

TRANSFERRED Among the uses a water nght holder may make of his property night 1s
1o sell. donate or give 1t to another As stated in Law of Water Rights and Resources,
supra, p 5-83, water nghts are generally transferable nghts  The Wirkkala water nght has
not been relinquished, and therefore it may be transferred to another

XX1V

APPLICABLE STATUTE The applicable statutes here are as follows

The right 1o the use of warer which has been applred
10 a beneficial use it the siate shall be and remauny
appurtenani 1o the land or place upon which the same is
used Provided however, That saud right may be
ransferred to another or 1o others and become appurtenant
i any other land or place of use without loss of prioriry of
right thereto-fore established if such change can be made
without detrument or pyury to exisune rights  The povit of
diversion of water for beneficial use or the purpose of use
may be changed, if such change can be made wuhout
detriment or tury 1o existing rights ¢
RCW 90 03 380 (emphasis added)

and

DISSENT
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RCW 90 03 380 shalf not be constried to prevem
waler users from making a seasonal or temporary change
of pouit of diverston or place of use of water when such
change can be made without detriment (¢ exiStng rigiis
RCW 90 03 390 {emphasis added)

XXV

THE UNDISPUTED FACTS The undisputed facts pertinent to 1ssue two,

concerning a temporary or seasonal change, are as follows

1 On June 20, 1994, appellant Heather Ramey and Herbert Wirkkala filed
an apphication with Ecology for a temporary/seasonai change of the Wirkkala
water right to the Ramey farm for the 1994 irngation season

2 The applicanon sought 1o change the poimnt of diversion about 4 mile up
Lincoin Creek

3 Linceln Creek, in the vicinty of the Ramey and Wirkkala farms has no
existing water nights, except Wirkkala’s, which are embodied i ceruficates, or
permits under the Water Code or claims under the Water Right Claims Act

4 Lincoln Creek 15 a tributary of the Chehalis River Ecology has adopted
chapter [73-522 WAC. relating to the Chehalis River, mcluding Lincoln Creek
That rule was adopted March 16, 1976 The rule establishes base flows in the
Chehahs Ruiver  The rule does not establish base flows in Lincoln Creek  The rule
does ¢lose Lincoln Creek to further consumptive appropriation

3 On August 26, 1994, Heather Rainey filed an application with Ecology
for a temporary/seasonal change of paint of diversion and pont of use identical to

the previeus apphcation, but for the 1995 irnganon season

DISSENT
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A RELINQUISHMENT QRDER CANNOT BE THE BASIS FOR DENYING A

TEMPORARY CHANGE BEFORE HEARING A relinquishment show cause order

1ssued by Ecology, as here, under chapter 90 14 RCW does not cause the relinquishment
of a water nght Relinquishment of a water right can only oceur following notice and
opportunity to be heard, on the relinquishment 1ssue, before this board  See Sheep

Mountam, supra, and legislation amending chapter 90 14 RCW thereafter In this case,

Eceology 1ssued a relinquishment show cause order for the Wirkkala water right on July
14,1994, and, on July 22,1994 denied the joint Ramney-Wirkkala request for
temporary/seasonal change using relinquishment, n part. as a rationaie  As there had then
been no hearing before this board on the relmquishment 1ssue, demal of the
temporary/seasonal change was premature

XXVvil

NO RELINQUISHMENT  As the Wirkkala water right should not have been

relmquished as set out above, relinquishment was not a basis to deny the Rainey-Wirkkala
request for temporary/seasonal change
XXVIIL

NO DETRIMENT OR INJURY TO EXISTING RIGHTS The

temporary/seasonal change requested by appetlants, Rainey and Wirkkala. should be
granted unless there would be detnment or injury to evisting nghts  RCW 90 030 380 and
-390, supra In this case. there are no exsting nights 1o which the change could be
detnmental or iqjunious  First, no nghts exist to divert from the pertinent reach of Lincoln

Creek, except for the Wirkkala night requested to be changed Secend, no “munimum

DISSENT
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flows or levels” of the type recognized in RCW 90 03 345 as appropriations, + ¢, water
nights, exist as to said stream reach  RCW 90 03 345

The establishmeny of reservations of water for
agricultural hydroelecu ic energy, mumcipal, mdustrial
and other beneficial uses under RCHW 90 54 030(1) or
miintnum flows ar levels wnder RCW 90 22 010 or
98 54 040 shall constitute approprialions within the
meamng of this chapter with priority dates as of the
effective dates of then establishment  {gmphasis added)

Under both RCW 90 22 010 and RCW 90 54 040, minimum flows or levels may be
established only through the adoption of a rule  The pertinent rules relating to Lincoln
Creek, adopted by Ecology pursuant to RCW 90 22 010 and RCW 90 54 040, are
contamned m chapter 173-522 WAC  That chapter established no minimum flows or leveis
for Lincoln Creek Thus, no appropnative nght was established within the meaning of
RCW 90 03 345 See specifically, WAC 173-522-020 Therefore no “mmmum flow™
water nght can be detnmentally impawred by the requested change, because no such nght
exists
XXIX

The closure of Lincoln Creek by WAC 17-522-050 to ‘further consumptive
appropnation” does not provide a bass for this dental of a temporary/seasonal change of
the Wirkkala nght which predates the rule  The effect of the requested change merely
substitutes one farm for another m the utthzation of this water nght  The nght wasn

existence when the closure rule was adopted

DISSENT
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Notwithstanding that that no “existing rights” will be detrimentally affected by the
requested change, Eccflogy urges that the change will be “detrimental to the stream”
because 1t would * deprive Lincoln Creek of 20 cfs for the 3 to 4 mule distance™ that the

Rainey farm lies upstream of the Wirkkala farm  Ecology Memorandum at p 19 Nothing

10
11

13
14

15°

16
17
18

o de LM

1n the record supports this statement as fact  As a general proposttion, changing the flow
of a reach of a stream 15 not per s¢ “detrimenial to the streamt’”  Additionally, the

minimum flows protected by statute are those gmbodied 1 “existing nghts”, brought

about by public comment and rule-making, none of which exist as to this reach of Lincoln

Creek
XXXI

AT TRANSFER RIGHT BECOMES APPURTENANT TO NEW LAND

Ecology has urged 1n oral argument that even 1f the temporaty/seasonal change were
granted, the Wirkkala water night would lapse i1 Ramey’s hands if Wirkkala did not
complete the “future development” deternuned for the Wirkkala farm  This s
unsupported by the governing statutes, RCW 9G 03 380 and - 390 Specifically, RCW
90 03 380 provides that

Provided, however, That said right may be transferred 10

another or others and become appurtenant 1G aiyv other
land or place of use

This then measures the use of the right a1 the new location 1o which 1t becomes
appurtenant The cessation of use at the old location after transfer does not affect the
nght transferred

DISSENT
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XXXII

SUMMARY OF ISSUE TWO Because the Wirkkala water nght has not been

rehinquished, and because the temporary/seasonal change requested jouttly by Ramey and
Wirkkata can be made without detnment or iyury to existing nghts, the change should be

granted
CONCLUSION

The Wirkkala water right has not been relinquished Because Cocking Farms v

Ecology, PCHB No 93-251 (1994) and this case impose addimonal conditions for the
retention of a vested warer right, beyond those mandated by statute, hoth cases should be
overriled The demal by Ecology of the Ramey-Wirkkala 1equest for temporary/seasonal
change of water right should be reversed

DONE at Lacey, WA this ngé day of ‘%{ﬂ%/m_zﬁtbi_/ , 1954

POLLUTION CONTROL HEARINGS BOARD

> Ve \
N (i b,
JAMES A TUPPER”JR , Member
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